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DECISION APPROVING A MODIFIED MONTEREY PENINSULA WATER
SUPPLY PROJECT, ADOPTING SETTLEMENT AGREEMENTS, ISSUING
CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY AND
CERTIFYING COMBINED ENVIRONMENTAL REPORT

Summary

This decision certifies and applies the combined Final Environmental
Impact Report /Environmental Impact Statement, adopts a Statement of
Overriding Considerations, and authorizes a Certificate of Public Convenience
and Necessity for California-American Water Company’s (Cal-Am) Modified
Monterey Peninsula Water Supply Project at a size of 6.4 million gallons per day.
It also addresses four proposed settlement agreements. The Commission adopts
two of these settlement agreements (Brine Discharge Settlement and Return
Water Settlement). This decision declines to adopt the Comprehensive Settlement
but does adopt the framework set forth in that agreement based on the
proceeding record independent of the proposed settlement. The fourth
settlement agreement is rejected (Sizing Settlement).

This decision finds that water rate relief bonds issued by the Monterey
Peninsula Water Management District will provide savings to customers on the
Monterey Peninsula. It directs Cal-Am to prepare progress reports during
construction of the Monterey Peninsula Water Supply Project, and publish them
on its website. It discusses the need for water supplies in Cal-Am’s Monterey
District, reviewing demand and supply estimates and selecting estimates
supported by the best evidence. The decision takes into account and apportions
between ratepayers and Cal-Am the risks associated with various water supplies.
Compliance conditions are imposed in the decision. The settlement agreements

submitted, and other relevant documents are attached as appendices. To the
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extent they are not otherwise discussed here, any and all outstanding motions
are deemed denied. The proceeding is closed.

1. Background and Project Description

1.1. Monterey District and
Long-Standing Water Constraints

California-American Water Company’s (Cal-Am) is a Class A
investor-owned water utility, regulated by this Commission. Cal-Am’s
Monterey District, with 40,000 connections, serves most of the Monterey
Peninsula, including Carmel-by-the-Sea, Del Rey Oaks, Monterey, Pacific Grove,
Sand City, and Seaside, as well as the unincorporated areas of Carmel Highlands,
Carmel Valley, Pebble Beach, and the Del Monte Forest. This service territory is
known as the Monterey Main System. This service area comprised
approximately 33,950 acres and a population of 94,081 in 2010. Cal-Am also
serves a number of small satellite systems along the Highway 68 corridor east of
the City of Monterey, including the unincorporated communities of Bishop,
Hidden Hills, Ryan Ranch, Ambler, Chualar, Garrapata, and Toro.! These
satellite systems include over 7,000 acres and a population of approximately
5,313 in 2010.2 Cal-Am plans to serve the Monterey Main System, Bishop,
Hidden Hills, and Ryan Ranch with the proposed Monterey Peninsula Water
Supply Project (MPWSP). Currently, Cal-Am supplies its main district with
surface water and groundwater from the Carmel River System and the coastal
subarea of the Seaside Groundwater Basin (also known as the Seaside Basin).

The Ambler and Toro satellite systems draw water from the Laguna Seca subarea

1 See, e.g., D.13-01-033.

2 Final 2010 Urban Water Management Plan, Central Division - Monterey County District,
Cal-Am Water, dated September 7, 2012 at 2-1.
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of the Seaside Basin and would continue to do so in the future, therefore these
communities will not be served by the MPWSP. Similarly, the Chualar and
Garrapata systems would not be served by the MPWSP. As the the Ambler, Toro,
Garrapata, or Chualar systems will not be served by the MPWSP, Cal-Am shall
not include any costs associated with the MPWSP in rates for customers served
by those systems. Costs for the MPWSP shall only be included in rates for the
Monterey Main System, Bishop, Hidden Hills, and Ryan Ranch that will be
served by the MPWSP.

Water supply on the Monterey Peninsula is available largely from rainfall
and has long been constrained due to frequent drought conditions on the semi-
arid Peninsula.? Water supply constraints have been extensively documented
and have existed for decades on the Monterey Peninsula.*

Cal-Am owned and operated the San Clemente Dam until its removal in
2015. As described in the environmental impact report/environmental impact
statement (EIR/EIS), the San Clemente Dam was constructed on the Carmel

River in 1921 and was, before its removal, the major point of surface water

3 The Peninsula is not unique in California with respect to water supply constraints; much of
the supplemental water for cities in California has been supplied by transfers from agriculture
rather than desalination or groundwater replenishment with recycled water. See, Gerald Johns,
Chief, Water Transfers Office, Cal. Dept. of Water Resources, Where is California Taking Water
Transfers? (Jan. 2003) Editorial: American Society of Civil Engineers, Journal of Water Resources
Planning and Management, Vol. 129, Issue 1 (January 2003), available at the California
Department of Water website.

4 See, e.g., Stats. 1977, ch. 527, § 2, Deering’s Wat.-Uncod. Acts (2008 Supp.) Act 5065, p. 98-9,
Assembly Bill No. 1182 (1997-1998 Reg. Sess.)(Ch. 797, Stats. 1998), D.10-12-016 at 9, 18-34.
Supply constraints have also impacted the entire region, with seawater intrusion first
documented in 1946. See, Cal-Am Monterey Peninsula Water Supply Project Final
Environmental Impact Report/Environmental Impact Statement (FEIR/EIS) (Hereafter
FEIR/EIS) at 4.4-31. citing, California Department of Water Resources, Salinas Basin
Investigations, Bulletin 52 (1946).
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diversion from the river. The Los Padres Dam was constructed in 1949 and
owned and operated by Cal-Am since 1965. Sedimentation reduced the usable
storage at both reservoirs over the years, such that by 1995, the primary source of
water supply for Cal-Am was multiple wells located along the lower

Carmel River.5 These wells supplied approximately 70 percent of Cal-Am’s
demand, with the balance of supply provided by storage at the Los Padres
Reservoir, diversions from the San Clemente reservoir until its dam removal, and
water pumped from the Seaside Basin. Cal-Am’s main distribution system also
includes eight wells in the Coastal subarea of the Seaside Basin. In addition,
Cal-Am owns nine wells in the Laguna Seca subarea, which serve the three
independent water systems along Highway 68 described above (Bishop, Hidden
Hills, and Ryan Ranch).

5 In D.12-06-040, the Commission authorized Cal-Am to commence removal of the San
Clemente Dam in partnership with two public agencies, the California State Coastal
Conservancy and the National Marine Fisheries Services. Dam removal began in June 2013 and
was completed in 2015. San Clemente Dam Seismic Safety Project EIR/EIS at 2-6.
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Several legal actions occurred that have significantly reduced Cal-Am’s
ability to draw water from the Carmel River and from the Seaside Basin. First, in
1995, the State Water Resources Control Board (SWRCB) issued its Order No.
WR 95-10 (Order 95-10).6 The SWRCB concluded that although Cal-Am had
been diverting an average of 14,106 acre-feet per year (afy) from the
Carmel River, it had a legal right to only 3,376 afy from the Carmel River system,
including surface water and water flowing in the subterranean stream pumped
from the Carmel Valley wells. Thus, SWRCB ordered Cal-Am to replace what
SWRCB determined to be unlawful diversions of about 10,730 afy from the
Carmel River through obtaining additional rights to the Carmel River or other
sources of water and through other actions, such as conservation to offset 20
percent of demand. The order directed Cal-Am to maximize use of the Seaside
Groundwater Basin for the purpose of serving existing connections, honoring
existing commitments (allocations), and to reduce diversions from the Carmel
River to the greatest practicable extent.

In addition to supplying water to local consumers, the Carmel River
provides a habitat for the California red-legged frog and the South Central
California Coast steelhead trout (Steelhead). The California red-legged frog was
listed as threatened under the Federal Endangered Species Act in 1996 and Cal-
Am is subject to prosecution for a “take” of the frog.” In 1997, Cal-Am entered

into an agreement with the U.S. Fish and Wildlife Service (USFWS) to regulate its

¢ Order on Four Complaints Filed Against The California-American Water Company, SWRCB
Order No. WR 95-10 (July 6, 1995) (Hereafter Order 95-10).

7 Endangered Species Act of 1973 (ESA; codified as amended at 16 U.S.C. § 1531 et seq.). Section
9 of the Endangered Species Act defines a “take” as harm to a listed species of wildlife.
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well production to avoid or mitigate impacts on the California red-legged frog.
These agreements have been renewed several times.

In 1997, the Steelhead was listed as threatened under the Endangered
Species Act, and Cal-Am is subject to prosecution by the National Marine
Fisheries Service (NMFS) for a “take of the Steelhead. Both the USFWS and
NMEFS contend that any entity that pumps water from the Carmel Valley Aquifer
may be liable for a “take” because such pumping may alter the riparian habitat,
affect the steelhead’s ability to migrate, and affect the California red-legged
frog’s ability to mature. Cal-Am has entered into a Conservation Agreement
with NMFS, with the long-term goal of procuring an alternative water supply
source to reduce withdrawals from the Carmel Valley Aquifer. According to the
Final Environmental Impact Report /Environmental Impact Statement
(FEIR/EIS), should the federal agencies prosecute Cal-Am for “takes,”
enforcement actions could include further reduction of the water supply and
heavy fines.8

Second, in 2006, the Monterey County Superior Court issued a
final decision regarding adjudication of water rights of various parties who use
groundwater from the Seaside Basin. (Cal-Am v. City of Seaside et al., Super. Ct.
Monterey County, 2006, No. M66343). The court’s decision established physical
limitations to various users” water allocations to reduce the drawdown of the
aquifer and prevent additional seawater intrusion. It also set up a Watermaster
to administer and enforce the Court’s decision. Cal-Am is currently allocated

3,504 afy from the Coastal subarea of the Seaside Basin and 345 afy from the

8 FEIR/EIS at 2-7.
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Laguna Seca subareas. These allocations will be reduced over time until they
eventually reach 1,474 afy from the overall Seaside Basin. Prior to the Seaside
Basin adjudication, Cal-Am’s pumping from the Coastal subarea was 4,000 afy.
Cal-Am must also repay the Seaside Basin for overdrafts and has therefore
assumed a reduction of supply of 700 afy over 25 years, resulting in a net supply
available to Cal-Am of 774 afy from the Seaside Basin.

Finally, the timing associated with water supply constraints became
particularly critical with the issuance of the SWRCB’s Cease and Desist Order
(CDO).? On July 27, 2009, the SWRCB issued a Draft CDO that orders Cal-Am to
undertake additional measures to cease its unauthorized diversions from the
Carmel River and to terminate all such diversions no later than
December 31, 2016.10

The CDO was adopted by the SWRCB on October 20, 2009, and was
distributed to the service list on October 27, 2009. The adopted CDO maintained
the December 31, 2016 compliance deadline from its earlier drafts, and states in
no uncertain terms that Cal-Am can and must reduce its unlawful diversions
from the Carmel River without further delay. The SWRCB ordered Cal-Am to
begin complying immediately with the CDO, including reducing its diversions
from the Carmel River by five (5) percent or 549 afy starting in October 2009;
further reducing diversion from the Carmel River in subsequent years through
additional water savings from demand management programs implemented in

conjunction with Monterey Peninsula Water Management District (WD); and

9 SWRCB Order No. WR 2009-0060 (Oct. 20, 2009) (Hereafter SWRCB’s Cease and Desist Order or
CDO).

10 SWRCB Draft Order No. WR 2009-00xx (July 27, 2009).
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prohibiting new service connections or certain increased uses of water at existing
service connections.! On July 19, 2016, the SWRCB adopted Order WR 2016-
0016,12 which partially supersedes Orders 95-10 and 2009-0060.13 Order 2016-0016
extends the date by which Cal-Am must terminate all unlawful diversions from
the Carmel River from December 31, 2016, to December 31, 2021. Order WR
2016-0016 set an initial diversion limit from the Carmel River of 8,310 afy for
Water Year 2015-2016 (October 1, 2015-September 30, 2016) and orders Cal-Am to
terminate all unlawful diversions from the Carmel River no later than
December 31, 2021.14 Order WR 2016-0016 acknowledges that Cal-Am may,
under certain circumstances, divert additional volumes of water from the Carmel
River under water rights permits or under water transfers from other rights
holders.1>

Framed by the various orders from the SWRCB and Superior Court,
various applications were filed at this Commission. In 1995, Cal-Am’s access to
the Carmel River was reduced significantly. After Order 95-10 was issued by the
SWRCB, Cal-Am anticipated that it would be able to obtain additional water
from a proposed new dam to be funded by bonds issued by the WD (the New
Los Padres Dam). However, in an election held in November 1995, WD was
unable to secure a vote for public financing for this effort. Cal-Am then filed

Application (A.) 97-03-052, requesting authority to build the Carmel River Dam.

1 See, D.11-03-048, issued in A.10-05-020 (authorizes Cal-Am to implement moratorium on new
connections mandated in the 2009 CDO).

12SWRCB Order No. WR 2016-0016 (July 19, 2016) (Hereafter Order 2016-0016).
13 SWRCB’s Cease and Desist Order.

14 SWRCB Order 2016-0016 at 19.

15 SWRCB Order 2016-0016 at 10.
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At that point, the State Legislature enacted Assembly Bill (AB) 1182 that
required the Commission to identify a long-term water supply contingency plan
to replace 10,730 afy from the Carmel River.’6 The Commission issued its report
in August 2002 regarding the development of a new water supply source, known
as “Plan B,” recommending a desalination plant to address the water supply
problem.

Accordingly, Cal-Am filed a request to modify A.97-03-052 to request
authorization for a Certificate of Public Convenience and Necessity (CPCN) to
construct a desalination project with an Aquifer Storage and Recovery (ASR)
component. The Commission then issued D.03-09-022, dismissing the
application for the Carmel River Project, and instructing Cal-Am to file a new
application. D.03-09-022 designated the Commission as lead agency for
environmental review of a proposed desalination project with an ASR
component, and addressed various ratemaking issues, including approval of the
Coastal Water Project memorandum account to track all costs related to the
development of a long-term water supply solution for the Monterey District.

In 2004, Cal-Am filed A.04-09-019, seeking the requisite authority. The
Commission issued D.06-12-040 approving Surcharge 1 to collect approved costs
tracked in the Coastal Water Project memorandum account and Surcharge 2 to
fund the construction of a water supply project, to be initiated after approval of
such a project and to be funded on a pay-as-you-go basis.

In D.09-12-017, the Commission certified the Final Environmental Impact

Report (FEIR) for that project. Finally, in D.10-12-016, the Commission approved

16 Assembly Bill No. 1182 (1997-1998 Reg. Sess.)(Ch. 797, Stats. 1998).

-10 -
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Cal-Am’s participation in the Regional Desalination Project, issued a CPCN for
the “Cal-Am Only” facilities, and approved a settlement agreement in which the
Marina Coast Water District would own the desalination plant, Cal-Am would
own the associated transportation and system facilities, and the Monterey
County Water Resources Agency would own the wells to pump seawater from
the Salinas Valley Groundwater Basin. D.10-12-016 also approved a complex
Water Purchase Agreement (WPA) among the three entities (Cal-Am, Marina
Coast Water District, and Monterey County Water Resources Agency).

Unfortunately, as discussed in D.12-07-008, various issues arose during the
implementation of the Regional Desalination Project and Cal-Am withdrew its
support for that project on January 17, 2012. The Commission closed A.04-09-019
in D.12-07-008 and accepted Cal-Am’s filing of A.12-04-019 as a replacement for
the previous project proposed in A.04-09-019.17

In 2014, the Legislature enacted Senate Bill (SB) 936, Chapter 482, which
among other things, authorizes the CPUC to issue financing orders to facilitate
the recovery, financing, or refinancing of water supply costs, defined to mean
reasonable and necessary costs incurred or expected to be incurred by a
qualifying water utility.18 This bill authorizes the Monterey Peninsula Water
Management District to issue water rate relief bonds if the CPUC finds that the
bonds will provide savings to water customers on the Monterey Peninsula.
Savings from these bonds would result from the lower interest rates that would

apply to this financing compared to market-rate financing.

17-D.12-07-008, Findings of Fact 3, 4, and 5 at 23.
18 Senate Bill No. 936 (2013-2014 Reg. Sess.)(Ch. 482 Stats. 2014).
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Contrary to the position of some of the Parties, there is a need for a new
water supply project, which has only become more critical over time.

As we previously observed, permitting and building an approved
desalination plant and associated infrastructure will take a significant amount of
time.l? We find that the project is needed and it is therefore reasonable to
approve Cal-Am’s request to move forward with this project. As we discuss
below, however, we must determine whether the 9.6 million gallons per day
(mgd) or the smaller plant is reasonable at this time, analyze the environmentally
preferred alternative, and determine whether the proposed Settlement
Agreements are reasonable.

1.2. Role of Other Agencies in
Water Regulation on the
Monterey Peninsula

In addition to this Commission, many federal, state, and local agencies are
involved in the regulation of water, water rights, and water supply on the
Monterey Peninsula. These agencies include, but are not limited to, the State
Water Resources Control Board, Monterey Peninsula Water Management District
(WD), Monterey County Water Resources Agency (MCWRA), Monterey
Regional Water Pollution Control Agency (PCA), and the Seaside Groundwater
Basin Watermaster. A number of agencies (Marina Coast Water District (MCD),
MCWRA, PCA, and WD) in the area have actively participated as parties in this
proceeding. In D.10-12-016, we provided a brief background on the MCD, the
MCWRA, the PCA, and the WD, which actively participated in that proceeding,

and continue to participate here. In addition, the Monterey Peninsula Regional

19 D.10-12-016, mimeo at 31.
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Water Authority (RWA) has actively participated in this proceeding. As set forth
in Exhibit RWA-1, the RWA is a Joint Powers Authority, formed in February
2012 under Government Code, §§ 6500 et seq. The RWA consists of the Mayors
representing the cities of Carmel-by-the-Sea, Del Rey Oaks, Monterey, Pacific
Grove, Sand City, and Seaside. The purpose of the RWA is to work to “ensure
the timely development, financing, construction, operation, repair, and
maintenance of one or more water projects and . . . ensure that the governance of
such water projects includes representation that is directly accountable to the
members” water users.?

1.3. Project Description and Objectives

The following text, as modified by our updates in brackets, appears in
Appendix H of the March 14, 2016 Amended Application:
PROJECT DESCRIPTION OVERVIEW

The Monterey Peninsula Water Supply Project (MPWSP) will
produce desalinated water and convey it to the existing
California-American Water Company (Cal-Am) distribution
system. The MPWSP supplements portions of Cal-Am’s
existing water sources on the Carmel River and Seaside Basin
so their use may be reduced to stay within legal limits. The
MPWSP consists of the construction of up to 10 subsurface
slant wells and a desalination plant to produce on average
approximately 10,627 afy of desalinated water to meet service
area demand and return water requirements to the

Salinas Valley Groundwater Basin. The production capacity
of the proposed MPWSP desalination plant is 9.6 million
gallons per day (mgd). The proposed MPWSP consists of
several components: a source water intake system; a
desalination plant; a brine discharge system; product water

20 Exhibit RWA-1 at 3.
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conveyance pipelines; water storage facilities; and an Aquifer
Storage and Recovery (ASR) system. ...

The MPWSP also includes a variation of the proposed action
that combines a reduced-capacity desalination plant with a
water purchase agreement for 3,500 afy product water from
the Monterey Regional Water Pollution Control Agency’s
([IPCA) proposed Pure Water Monterey Groundwater
Replenishment (GWR) Project.2 The MPWSP variant consists
of the construction of up to seven subsurface slant wells and a
desalination plant to produce on average approximately

6,752 afy per year (afy) of desalinated water to meet service
area demand and return water requirements to the Salinas
Valley Groundwater Basin. The MPWSP variant would
change the desalination facility to a 6.4 mgd plant.

Construction of the MPWSP is anticipated to commence in
second half of 2019 and be completed by late-2021
(approximately twenty-four months). Additional Project
Description information and technical studies are available on
the MPWSP's website [and the CPUC Energy Division
website].

PROJECT OBJECTIVES
The Commission refined the general project objectives in Cal-Am’s
application to provide a sound basis for comparing alternatives such that the

primary objectives of the proposed MPWSP are:22

21 The Monterey Regional Water Pollution Control Agency has been renamed Monterey One
Water. This decision and associated documents use these terms interchangeably and uses the
acronym PCA, consistent with its designation for evidentiary exhibits. In addition, the GWR
Project was the original name of the project but is now commonly referred to as the Pure Water
Monterey (PWM) Project. Again, this decision and associated documents may refer to either
name to refer to the same project.

2 FEIR/EIS, Vol. I, Section 1.3.1 at 1-5, 1-6.
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1. Develop water supplies for the CalAm Monterey District service
area to replace existing Carmel River diversions in excess of
CalAm’s legal entitlement of 3,376 afy, in accordance with
SWRCB Orders 95-10 and 2016-0016;

2. Develop water supplies to enable CalAm to reduce pumping
from the Seaside Groundwater Basin from approximately 4,000 to
1,474 afy, consistent with the adjudication of the groundwater
basin, with natural yield, and with the improvement of
groundwater quality;

3. Provide water supplies to allow CalAm to meet its obligation to
pay back the Seaside Groundwater Basin by approximately 700
afy over 25 years as established by the Seaside Groundwater
Basin Watermaster;

4. Develop a reliable water supply for the CalAm Monterey District
service area, accounting for the peak month demand of existing
customers;

5. Develop a reliable water supply that meets fire flow
requirements for public safety;

6. Provide sufficient water supplies to serve existing vacant legal
lots of record,;

7. Accommodate tourism demand under recovered economic
conditions;

8. Minimize energy requirements and greenhouse gas emissions per
unit of water delivered; and

9. Minimize project costs and associated water rate increases.
The secondary objectives of the MPWSP are to:

1. Locate key project facilities in areas that are protected against
predicted future sea-level rise in a manner that maximizes
efficiency for construction and operation and minimizes
environmental impacts;

-15 -



A.12-04-019 AL]J/RWH/DH7/GW2/avs PROPOSED DECISION (REV. 1)

2. Provide sufficient conveyance capacity to accommodate
supplemental water supplies that may be developed at some
point in the future to meet build out demand in accordance with
adopted General Plans; and

3. Improve the ability to convey water to the Monterey Peninsula
cities by improving the existing interconnections at satellite
water systems and by providing additional pressure to move
water over the Segunda Grade.

1.4. Procedural History

In light of the voluminous procedural history and the two prior decisions
issued by the Commission concerning the ongoing constraints on water supply
in the Monterey Peninsula, the complete Procedural History for this proceeding
is attached as Appendix A.

2. Scoping memo Rulings
2.1. Prior Scoping
2.1.1. The Beginning, June 28, 2012

President Peevey confirmed the tentative categorization as ratesetting, in
need of hearings and set the issue as:

Is the proposed Monterey Peninsula Water Supply Project a
reasonable and prudent means of securing replacement water
for the Monterey District of Cal-Am, and would the granting
of the application be in the public interest?

He added that, “[f]easible alternatives to the [MPWSP] will be considered in the
[CEQA] track of the proceeding and by the Commission.” He also provided that
the assigned Administrative Law Judge (ALJ) could make revisions. He noted
that a December 2016 CDO deadline was approaching. The schedule set out
targeted a proposed decision mailing date of February 2013. The ruling also

indicated that a July 26-27, 2012 technical workshop was planned.

2.1.2. September 25, 2013 Amended
Scoping Memo
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President Peevey confirmed the following change in the stated scope as
advised in the May 30, 2013 ALJ Ruling;:
Is the proposed MPWSP:

e required for public convenience and necessity;

e areasonable and prudent means of securing an adequate,
reliable and cost-effective water supply that meets
Cal-Am’s legal requirements for the Monterey District; and

e would the granting of the application be in the public
interest?

A motion on July 13, 2013 supporting a comprehensive settlement
agreement (Comprehensive Settlement) by 16 parties and a sizing settlement
(Sizing Settlement) by nine parties was noted. The opposition by Marina Coast
Water District, Water Plus and Public Trust Alliance to the Comprehensive
Settlement and by Surfrider and Landwatch Monterey County to the Sizing

Settlement were also noted.

2.1.3. August 19, 2015 Second Amended
Scoping Memo

In this second amended memo and ruling by successor assigned
Commissioner Catherine J.K. Sandoval the statutory deadline was extended from
September 28, 2015 to December 31, 2016. She noted an “apparent conflict of
interest within the California Environmental Quality Act (CEQA) process” (an
oblique reference to dual contracting with the Geosciences firm),? the possibility
of coordinating the state CEQA process with the analogous federal process under
the National Environment